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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion).! We

shall grant respondent’s notion.?2

Al t hough the Court ordered petitioner to file a response to
respondent’s notion, petitioner failed to do so.

2Respondent concedes in respondent’s notion that the “col -
(continued. . .)
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Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

At the tinme he filed the petition in this case, petitioner’s
mai | i ng address was in Lancaster, OChio.

On or about Novenber 7, 1997, petitioner filed a Federal
income tax (tax) return for his taxable year 1994 (1994 return).
In his 1994 return, petitioner reported, inter alia, taxable
i ncone of $3,823 and tax of $574. Petitioner did not renmt any
paynment wth that return.

On Decenber 29, 1997, respondent assessed petitioner’s tax
as reported in his return, as well as additions to tax under
section 6651(a)(1)® and (2), and interest as provided by |aw for
his taxable year 1994. (W shall refer to any such unpaid
assessed anounts, as well as interest as provided by | aw accrued
after Decenber 29, 1997, as petitioner’s unpaid liability for

1994.)

2(...continued)
| ection with respect to petitioner’s tax year 1991 shoul d not
proceed” because the period of limtations for collection with
respect to that year has expired. Respondent further states in
respondent’s notion that “petitioner’s account was cleared to
zero bal ance upon expiration of the collection statute of limta-
tions”. In light of respondent’s concession with respect to
petitioner’s taxable year 1991, we shall address only peti -
tioner’s taxable years 1994, 1996, 1998, and 1999.

SAll section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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On Decenber 29, 1997, respondent issued to petitioner a
notice of balance due with respect to petitioner’s unpaid liabil-
ity for 1994.

On or about August 21, 1997, petitioner filed a tax return
for his taxable year 1996 (1996 return). In his 1996 return,
petitioner reported, inter alia, taxable inconme of $26,117 and
tax of $4,195. Petitioner did not remt any paynent with that
return.

On Septenber 22, 1997, respondent assessed petitioner’s tax
as reported in his return, as well as additions to tax under
sections 6651(a)(1) and (2) and 6654(a), and interest as provided
by law for his taxable year 1996. (W shall refer to any such
unpai d assessed anounts, as well as interest as provided by | aw
accrued after Septenber 22, 1997, as petitioner’s unpaid |liabil-
ity for 1996.)

On May 5, 2003, respondent issued to petitioner a notice of
bal ance due with respect to petitioner’s unpaid liability for
1996. On June 9, 2003, respondent issued to petitioner another
notice of balance due with respect to such unpaid liability.

Petitioner filed a tax return for his taxable year 1998

(1998 return).* On June 22, 2001, respondent prepared a substi -

“The record does not establish what petitioner reported in
his 1998 return. The record does establish that respondent
i nposed a frivolous return penalty on petitioner with respect to,
inter alia, that return.
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tute for return for that taxable year

On or about Septenber 7, 2000, petitioner filed a tax return
for his taxable year 1999 (1999 return). In his 1999 return,
petitioner reported taxable income of $0 and tax of $0. Peti -
tioner remtted a $3 paynent with that return

On Cctober 9, 2001, respondent issued to petitioner a notice
of deficiency with respect to his taxable years 1998 and 1999,
whi ch he received. |In that notice, respondent determ ned defi -
ciencies in, additions to, and an accuracy-rel ated penalty on

petitioner’s tax, as follows:

Additions to Tax Accuracy-Rel ated Penalty
Year Deficiency Sec. 6651(a)(1) Sec. 6654(a) Sec. 6662(a)
1998 $8, 080 $423. 50 $45. 03 --
1999 11, 766 687. 25 -- $549. 80

Petitioner did not file a petition with the Court with
respect to the notice of deficiency relating to his taxable years
1998 and 1999. Instead, on Decenber 17, 2001, in response to
that notice, petitioner sent a letter to Charles O Rossotti, who
was at the tine the Comm ssioner of the Internal Revenue. That
letter stated in pertinent part:

As the new Conm ssioner of Internal Revenue and one who

is not alawer, you mght still be shocked to discover

that the paynent of incone tax is totally voluntary,
and not nmandatory - as you were probably msled to

believe while enployed in the private sector. [|f you
don’t believe ne, ask your |egal counsel to show you a
Code Section that established a “liability” for incone

taxes and a requirenent “to pay” such a tax * * *,

* * * * * * *
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In accordance with the above, | ambringing to your

attention a Deficiency Notice that | received fromone

of your underlings, and ny response to it. David C

Gardi n, Technical Support Manager (area 6), seens

poi sed to break the law (and a nunber of constitutional

prohi bitions) by attenpting to intinmadate [sic] nme into

paying a tax that no law requires ne to pay. * * *

On February 18, 2002, respondent assessed petitioner’s tax
and additions to tax as determned in the notice of deficiency,
as well as interest as provided by law, for his taxable year
1998. On the sane date, respondent assessed petitioner’s tax and
an addition to tax and an accuracy-rel ated penalty as determ ned
in the notice of deficiency, as well as interest as provided by
law, for his taxable year 1999. (W shall refer to any such
unpai d assessed anmounts for petitioner’s taxable years 1998 and
1999, as well as interest as provided by | aw accrued after
February 18, 2002, as petitioner’s respective unpaid liabilities
for 1998 and 1999.)

On February 18, 2002, respondent issued to petitioner a
noti ce of balance due with respect to petitioner’s respective
unpaid liabilities for 1998 and 1999. On May 5, 2003, respondent
issued to petitioner a second notice of balance due with respect
to such respective unpaid liabilities. On June 9, 2003, respon-
dent issued to petitioner a third notice of balance due with
respect to petitioner’s respective unpaid liabilities for 1998

and 1999.

On May 29, 2002, respondent issued to petitioner a final
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notice of intent to |levy and notice of your right to a hearing
(notice of intent to levy) with respect to his taxable years
1991, 1994, 1996, 1998, and 1999. On May 31, 2002, respondent
issued to petitioner a notice of Federal tax lien filing and your
right to a hearing (notice of tax lien) with respect to those
sane taxabl e years.

On or about June 27, 2002, in response to the notice of
intent to levy and the notice of tax lien, petitioner mailed Form
12153, Request for a Collection Due Process Hearing (Form 12153),
and requested a hearing wth respondent’s Appeals Ofice (Appeals
Ofice). The Internal Revenue Service (IRS) received that form
on July 1, 2002. Petitioner attached a docunent to his Form
12153 (petitioner’s attachment to Form 12153) that contained
statenments, contentions, argunents, and requests that the Court
finds to be frivolous and/or groundl ess.?®

The Appeals Ofice determ ned that petitioner’s Form 12153
was tinely filed with respect to the notice of tax lien but was

not tinely filed with respect to the notice of intent to |evy.®

SPetitioner’s attachnment to Form 12153 cont ai ned st atenents,
contentions, argunents, and requests that are very simlar to the
statenents, contentions, argunments, and requests contained in the
attachnments to respective Forns 12153 filed with the I RS by
certain other taxpayers who comrenced proceedings in the Court.
See, e.g., Copeland v. Conm ssioner, T.C Meno. 2003-46; Smth v.
Comm ssioner, T.C Meno. 2003-45.

6As di scussed bel ow, respondent now acknow edges that peti -
(continued. . .)
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On January 16, 2003, a settlement officer with respondent's
Appeals Ofice (settlenent officer) held one hearing with peti-
tioner that the settlenent officer considered to be both an
Appeals Ofice hearing with respect to the notice of tax |ien and
an equi valent hearing with respect to the notice of intent to
levy. During that hearing, the settlenent officer relied on a
transcript of petitioner’s account with respect to each of his
taxabl e years 1991, 1994, 1996, 1998, and 1999.

On March 25, 2003, the Appeals Ofice issued to petitioner a
notice of determ nation concerning collection action(s) under
section 6320 (notice of determnation) in which that office
sustained the notice of tax lien. An attachnent to the notice of
determ nation stated in pertinent part:

BRI EF BACKGROUND

The taxpayer filed voluntary inconme tax returns for

1991, 1994, 1996. The Collection Statute has since

expired on the 1991 tax liability. The taxpayer filed

frivolous returns for 1997, 1998 and 1999. Frivol ous

return penalties were assessed for each of these three

years. The taxpayer has filed no inconme tax returns

since 1999 even though incone information reported to

the I nternal Revenue Service indicates that he would
have a filing requirenent.

* * * * * * *

5(...continued)
tioner’s Form 12153 was tinely filed with respect to the notice
of intent to |evy.
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| . Verification of Legal and Procedural Requirenents

The required notice and demand was sent for each period
on the sanme date as the assessnent.

* * * * * * *
Wth the best information avail abl e including conputer
records and the admnistrative file it has been deter-

m ned that all applicable | egal and adm nistrative
requi renents have been net.

This settlenent officer has had no known previous

dealings with this taxpayer for the tax liability for
the periods |isted above.

* * * * * * *

1. | ssues Rai sed by the Taxpavyer

The taxpayer had an earlier opportunity to raise issues
concerning the underlying tax liability for the 1998
and 1999 tax liability. A Statutory Notice of Defi-
ciency (SND) was issued for these assessnents. It is
known that the taxpayer received a copy of this notice
because he provided a copy of it with his appeal re-
gquest. The tax liability on earlier periods [including
1994 and 1996] is based upon voluntarily filed tax
returns.

The taxpayer has not filed delinquent returns for 2000
and 2001. This precluded discussion of collection
al ternatives

* * * * * * *

The taxpayer did not raise any relevant issues to
chal I enge the appropri ateness of the NFTL and none of
the conditions for considering withdraw [sic] of the
NFTL exist in this case.

The taxpayer has raised only frivol ous argunents.
During the hearing, the taxpayer was unwilling to
di scuss the legitimte issues.

The taxpayer did not raise any other rel evant issues.
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[11. Balancing the Need for Efficient Collection with the
Taxpayer’'s Concern that the Coll ection Action be no
More Intrusive than Necessary

Has efficient tax coll ection been bal anced with concern
regardi ng intrusiveness of the proposed collection
action?

| RC 86330 requires that the Settlement O ficer consider
whet her any col | ection action bal ances the need for
efficient collection of taxes wth the taxpayer’s
legitimate concern that any collection action be no
nmore intrusive than necessary.

The taxpayer has not participated neaningfully in
trying to resolve his tax liability and has insisted
i nstead on using frivol ous argunents, which have re-
peat edly been dism ssed by the courts.

Appeal s sustains Collection’s decision to file the
NFTL.

On March 25, 2003, respondent issued to petitioner a deci-
| etter concerning equival ent hearing under section 6330
sion letter) wwth respect to the notice of intent to |evy.
letter stated in pertinent part:

We have reviewed the proposed collection action for the
period(s) shown above [including 1994, 1996, 1998, and
1999]. This letter is our decision on your case. A
summary of our decision is stated bel ow and the en-

cl osed statenent shows, in detail, the matters we

consi dered at your Appeals hearing and our concl usions.

Your due process hearing request was not tinely filed
within the tinme prescribed under Section 6330. How
ever, you received a hearing equivalent to a due pro-
cess hearing except that there is no right to dispute a
deci sion by the Appeals Ofice in court under |IRC
section 6330.

A statenent attached to the decision letter provided in

nent part:
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BRI EF BACKGROUND

The taxpayer filed voluntary inconme tax returns for
1991, 1994, 1996. The Collection Statute has since
expired on the 1991 tax liability. The taxpayer filed
frivolous returns for 1997, 1998 and 1999. Frivol ous
return penalties were assessed for each of these three
years. The taxpayer has filed no inconme tax returns
since 1999 even though inconme information reported to
the Internal Revenue Service indicates that he would
have a filing requirenent.

* * * * * * *

| . Verification of Legal and Procedural Requirenents

The required notice and demand was sent for each period
on the sanme date as the assessnent.

* * * * * * *

Wth the best information avail abl e including conputer
records and the adm nistrative file it has been deter-
m ned that all applicable I egal and adm nistrative
requi renents have been net.

This settlenent officer has had no known previous
dealings with this taxpayer for the tax liability for
the periods |isted above.

1. | ssues Rai sed by the Taxpavyer

The taxpayer had an earlier opportunity to raise issues
concerning the underlying tax liability for the 1998
and 1999 tax liability. A Statutory Notice of Defi-
ciency (SND) was issued for these assessnents. It is
known that the taxpayer received a copy of this notice
because he provided a copy of it with his appeal re-
gquest. The tax liability on earlier periods [including
1994 and 1996] is based upon voluntarily filed tax
returns.

The taxpayer was given an opportunity to raise the

i ssue of the underlying tax liability with regards to
the Frivolous Income Tax Return Civil Penalty under |IRC
8 6702 for the tax periods |listed above. The taxpayer
did not present any relevant, non-frivol ous docunent a-
tion to challenge the liability.
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The taxpayer has not filed delinquent returns for 2000
and 2001. This precluded discussion of collection
al ternatives

The taxpayer has raised only frivol ous argunents.
During the hearing, the taxpayer was unwilling to
di scuss the legitimte issues.

The taxpayer did not raise any other rel evant issues.

[11. Balancing the Need for Efficient Collection with the
Taxpayer’'s Concern that the Coll ection Action be no
More Intrusive than Necessary

Has efficient tax coll ection been bal anced with concern
regardi ng intrusiveness of the proposed collection
action?

| RC 86330 requires that the Settlement O ficer consider
whet her any col | ection action bal ances the need for
efficient collection of taxes wth the taxpayer’s
legitimate concern that any collection action be no
nore intrusive than necessary.

The taxpayer has not participated neaningfully in
trying to resolve his tax liability and has insisted
i nstead on using frivol ous argunents, which have re-
peat edly been dism ssed by the courts.

Appeal s sustains Collection’s decision to issue a | evy
as its next collection tool for resolving the tax-
payer’s tax account.

Sunmmary of Deci sion

Appeal s sustains Collection’s decision to levy to
col l ect the bal ance due on the taxpayer’s account. The
taxpayer is not in conpliance with filing requirenments
for individual inconme tax returns. The taxpayer raised
no relevant issues wth regards to collection alterna-
tives.

On April 28, 2003, petitioner filed a petition with the
Court in response to the notice of determ nation and the deci sion

letter. Except for an argunent under section 7521(a)(1l), the
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petition and a supplenment attached to the petition that we
consider to be part of the petition contain statenments, conten-
tions, argunents, and requests that the Court finds to be frivo-
| ous and/or groundless.” Wth respect to section 7521(a)(1),
petitioner alleges in the supplenent attached to the petition
that the Appeals O fice refused to allow himto nake an audi o
recording of the hearing held wth that office on January 16,
2003, and that that refusal was inproper under that section.

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision may be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Gr. 1994). W
conclude that there are no genuine issues of material fact
regardi ng the questions raised in respondent’s notion.

We turn first to whether the Court’s jurisdiction is invoked
Wth respect to the decision letter that the Appeals Ofice
issued to petitioner with respect to the notice of intent to

| evy. Respondent acknow edges that petitioner’s Form 12153 was

"The frivolous and/ or groundl ess statenents, contentions,
argunents, and requests in petitioner’s petition and the supple-
ment to that petition are very simlar to the frivol ous and/or
groundl ess statenents, contentions, argunents, and requests in
the respective petitions filed with the Court by certain other
t axpayers. See, e.g., Copeland v. Conmm ssioner, T.C Meno. 2003-
46; Smith v. Comm ssioner, T.C Meno. 2003-45.
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tinely filed with the IRS with respect to the notice of intent to
| evy. Respondent concedes that the decision letter that the
Appeals Ofice issued to petitioner with respect to that notice
constitutes a “determ nation” for purposes of section 6330(d)(1).

We agree with respondent’s concession. Craig v. Comm Sssioner,

119 T.C. 252, 259 (2002). We conclude that the determ nation
reflected in the decision letter coupled with petitioner’s tinely
filed petition with the Court with respect to, inter alia, that
determ nation invokes the Court’s jurisdiction under section

6330(d)(1). Morhous v. Conm ssioner, 116 T.C 263, 269 (2001).

We turn nowto the determ nations wwth respect to the notice
of tax lien and the notice of intent to levy relating to peti -
tioner’s taxable years 1994, 1996, 1998, and 1999. A taxpayer
may raise challenges to the existence or the anount of the
taxpayer’s underlying liability if the taxpayer did not receive a
notice of deficiency or did not otherw se have an opportunity to
di spute the tax liability. Sec. 6330(c)(2)(B). Were the
validity of the underlying tax liability is properly placed at

i ssue, the Court will reviewthe matter on a de novo basis. Sego

v. Conmm ssioner, 114 T.C 604, 610 (2000); Goza v. Conm ssioner,

114 T.C. 176, 181-182 (2000).
Wth respect to petitioner’s taxable years 1994 and 1996,
respondent based the assessnent with respect to each of those

years on the tax shown in petitioner’s return for each such year.
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At the hearing held by the Appeals Ofice, petitioner did not

rai se any rel evant issues challenging the appropriateness of the
notice of tax lien or the notice of intent to levy relating to
his taxable years 1994, 1996, 1998, and 1999. 1In the notice of
determ nation and the decision letter, the Appeals Ofice con-
cluded that the petitioner advanced only frivol ous argunents at
that hearing. Petitioner does not claimhere that the anmount of
tax reported in his return for each of his taxable years 1994 and
1996 is not correct. |Instead, he advances statenents, conten-
tions, argunents, and requests in his petition and the suppl enent
to that petition that we have found to be frivol ous and/ or
groundl ess.

Wth respect to petitioner’s taxable years 1998 and 1999,
respondent issued, and petitioner received, a notice of defi-
ciency for those years, but he did not file a petition with
respect to that notice. On the instant record, we find that
petitioner may not chall enge the existence or the anounts of
petitioner’s respective unpaid liabilities for 1998 and 1999.

We turn now to petitioner’s argunment under section
7521(a)(1) that the refusal by the Appeals Ofice to permt
petitioner to make an audi o recordi ng of the hearing held by that

of fice on January 16, 2001, was inproper.® Before he filed the

%W note that the record does not establish that petitioner
conplied with the requirenent of sec. 7521(a)(1l) that he present
(continued. . .)
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petition in this case, petitioner made statenents and requests
and advanced contentions and argunents that the Court has found
to be frivolous and/or groundless. In that petition and the
suppl enent thereto, petitioner persists in advancing such frivo-
| ous and/or groundl ess statenents, requests, contentions, and

argunents. Consequently, even though we held in Keene v. Conm s-

sioner, 121 T.C. 8, 19 (2003), that section 7521(a)(1) requires
the Appeals Ofice to allow a taxpayer to make an audi o recordi ng
of an Appeals Ofice hearing held pursuant to section 6330(b), we
conclude that (1) it is not necessary and will not be productive
to remand this case to the Appeals Ofice for another hearing
under sections 6320(b) and 6330(b) in order to allow petitioner

to make such an audi o recording, see Lunsford v. Comm ssioner,

117 T.C 183, 189 (2001), and (2) it is not necessary or appro-
priate to reject respondent’s determ nations to proceed with the
collection action as determned in the notice of determ nation
and in the decision letter with respect to petitioner’s unpaid
l[tability for 1994, petitioner’s unpaid liability for 1996, and
petitioner’s respective unpaid liabilities for 1998 and 1999, see
id.®

Based upon our exam nation of the entire record before us,

8. ..continued)
to respondent his request to nake an audi o recording of his
hearing with the Appeals Ofice in advance of that hearing.

°See Kemper v. Conmmissioner, T.C Menop. 2003-195.
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we find that respondent did not abuse respondent’s discretion in
determining to proceed with the collection action as determ ned
in the notice of determnation and in the decision letter with
respect to petitioner’s taxable years 1994, 1996, 1998, and 1999.

Al t hough respondent does not ask the Court to inpose a
penalty on petitioner under section 6673(a)(1), we now consider
sua sponte whether the Court should inpose a penalty on peti-
tioner under that section. Section 6673(a)(1l) authorizes the
Court to require a taxpayer to pay a penalty to the United States
in an anpbunt not to exceed $25, 000 whenever it appears that a
t axpayer instituted or maintained a proceeding in the Court
primarily for delay or that a taxpayer's position in such a
proceeding is frivolous or groundl ess.

In an Order dated February 23, 2004, the Court cautioned
petitioner that in the event he were to advance in this matter or
any future matter argunents that the Court finds to be frivol ous
and/or without nerit, it is likely that the Court would inpose a
penal ty on hi munder section 6673(a)(1). Since that tine,
petitioner has not advanced any contentions or argunents in this
case. See supra note 1. Although we shall not inpose a penalty
under section 6673(a)(1l) on petitioner in the instant case, we
caution himthat he may be subject to such a penalty if in the
future he institutes or maintains a proceeding in this Court

primarily for delay and/or his position in any such proceeding is



- 17 -

frivolous or groundl ess. See Abrans v. Conmm ssioner, 82 T.C

403, 409-413 (1984); Wite v. Conm ssioner, 72 T.C 1126,

1135-1136 (1979).

We have considered all of petitioner’s statenents, conten-
tions, argunents, and requests that are not discussed herein,
and, to the extent we have not found themto be frivol ous and/or
groundl ess, we find themto be without nerit and/or irrel evant.

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing and the concession of respondent,

An order granting respondent's

noti on and an appropri ate decision

will be entered.




